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The National Music Publishers' Association ("NMPA"), The American Society of

" A"Composers, Authors, and Publishers ("ASCAP"), The Songwriters Guild of America ( SG ),

and Broadcast Music, Inc. ("BMI") (hereinafter "Petitioners") filed a Petition for

Reconsideration in the above-captioned proceedings (the "Cable Plug & Play Proceeding") on

December 29, 2003 (the "Petition"), in which Petitioners requested, pursuant to 47 C.F.R. §

1.429, that the Federal Communications Commission (the "Commission") reconsider certain

aspects of its Second Report and Order and Second Further Notice of Proposed Rulemaking

("Second R&O and FNPRM',), FCC 03-225 (Adopted: Sept. 10, 2003; Released, Oct. 9, 2003) in

the above-captioned proceedings. Petitioners also filed a Petition for Reconsideration

(collectively with the Petition in the above-captioned proceeding, the "Petitions") in the

Broadcast Flag Proceeding (In the Matter of Digital Content Protection, MB Docket No. 02.

230).



Variouspartiesfiled oppositionsto the Petitions(the"Oppositions"),which Oppositions

were dueMarch 10,2004. The following providesthe responseof thePetitionersto certainof

the argumentsmadein thoseOppositions.Althoughsomeof theseargumentsweremadein the

Cable Plug & Play Proceeding and others in the Broadcast Flag proceeding, the Petitioners

herein address issues in both proceedings, given their relevance to the issues under consideration

by the Commission in both of them. These points will be incorporated by reference into a Reply

filed in the Broadcast Flag Proceeding.

1. There can be no question that theft of audio soundtracks is occurring.

Incredibly, the Business Software Alliance ("BSA") and Public Knowledge and

Consumers Union (the "Consumer Groups") contend that there is no reason to be concerned

about theft of audio soundtracks, stating that the music industry has presented no evidence of

such theft. E.g., Opposition of BSA in Broadcast Flag Proceeding at page 9; Opposition of the

Consumer Groups in Cable Plug & Play Proceeding at page 8. As Petitioners have noted in their

Petition, the Commission has premised this proceeding and the Broadcast Flag proceeding on the

basis that it does not want the rampant piracy that exists with respect to music to be repeated

with respect to audiovisual works. If the Commission accepts BSA's argument, logic would

dictate that the Commission should simply terminate the Broadcast Flag proceeding and any

consideration of piracy in any of its proceedings, including the Cable Plug & Play docket. The

movie industry has not been required to present documented evidence of widespread theft of

movies delivered over cable, although it does exist and it is growing. In fact, the movie industry

has justified its reluctance to freely broadcast high definition content by citing the experience of

the music industry with regard to widespread digital piracy. The same logic applies to the audio

soundtrack.
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2. Themusicindustryproposaldoesnotrequireanew encryptionsystemsolely for the
audio channel.

Several parties contend that the Petition seeks a new encryption system solely for the

audio channel, and that the Petition should be rejected on that ground. E.g., Opposition of the

Consumer Groups in Cable Plug & Play Proceeding at pages 8-9; Opposition of the Consumer

Electronics Industry ("CEI") in Cable Plug & Play Proceeding at page 12 (referring to "some

new encryption regime"); Opposition of the Home Recording Rights Coalition ("HRRC") in

Cable Plug & Play Proceeding at page 11 (referring to Petitioners' proposal as a "crypto-

compliance rule"); Opposition of National Cable & Telecommunications Association ("NCTA")

in Cable Plug & Play Proceeding at pages 10-12 (referring to "an as-yet-undefined signal to turn

off S/PDIF outputs"). This is incorrect.

No new proceeding is required. Petitioners have participated in both the Cable Plug &

Play and Broadcast Flag Proceedings since the rules at issue were proposed by the Commission,

and have offered ways to resolve their concerns throughout. Among the options suggested by

Petitioners is their synchronous playback proposal, which merely tethers the audio to the video:

where video copfing, playback and distribution is permitted, the audio is too, as part of that

audiovisual work.

With the synchronous playback proposal, the limitation is on functionality of the device,

not on requiting encryption. Because the Petitioners' copyright protection "Iite" does permit

digital audio output to S/PDIF in the clear made in synchrony with the video playback, there is

no encryption required and no "undefined signal" to turn off S/PDIF. The synchrony scheme is

designed to inhibit tipping of the audio from the audiovisual work into a separate audio-only file.

4



Onarelatednote,in responseto thecommentmadeby CEI in its Oppositionthatthe

substantivemandatesarein theDFAST license,not theregulations,(Oppositionof CEI atpage

11),thePetitionersherebysubmitthattheyarenotproposing that the F.C.C. mandatean

encryptiontechnologyfor theaudiosoundtrack.RatherPetitioners'proposalwould establish

functionalboundariesexactlyanalogousto Section76.1904of theproposedregulations,which

establisheshowmuchcopyingof theaudiovisualwork is permissible.

Furthermore,theargumentmadeby HRRCin its Oppositionthattheproposedrule has

aneffecton thevideochannelandasaresult,the Commissionwouldhaveto scrapall of its

work since1998(Oppositionof_C, pg. 10)is incorrect. Theproposedrule will nothavean

effecton thevideochannel.

3. The music industrv, s proposal will not render digital home theater audio systems useless.

The BSA and the Motion Picture Association of America ("MPAA") contend that the

relief sought by Petitioners would cause a far worse "legacy" problem than would the protection

that has already been given to video. Opposition of MPAA in Broadcast Flag Proceeding at

pages 4-6; Opposition of BSA in Broadcast Flag Proceeding at page 9.

The contentions of BSA and MPAA about the music industry's proposed regulations

about the synchronous playback proposal are wrong. Under the proposed regime, devices that

play back the audio in synchrony with the video playback will be able to output the audio in

digital form free and clear through S/PDIF. Thus, all arguments about "orphaned" digital audio

home theater equipment are moot. It is the new product lines designed to provide music ripping

and redistribution capabilities that will be most affected by the regulations.
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On arelatednote, in responseto theargumentsmadeby CEI thatthe legacynumbers

citedin thePetitionsaretoo low (Oppositionof CEI in CablePlug & PlayProceedingatpage

12)andMPAA's argumentthatPetitioners'conceptof legacyproblemsis "misconceived"

(Oppositionof MPAA in BroadcastFlagProceedingatpage6), thePetitionersnotethatthe

legacynumbersprovidedin thePetitionareactuallybasedon marketstudiesconductedby the

ConsumerElectronicsAssociation(theCEA, which is oneof thetwo entitiesmakingup the

CEI). Noneof thepartiesopposingthepetitionon thebasisof inaccuratelegacynumbershave

citedanyevidenceexcept,for unsupportedassertionsabout"millions" of digital audiohome

theaterequipment.In thatregard,in footnote5 of MPAA's Opposition,MPAA citesthefact that

32%of US householdshaveahometheatersystem,yetMPAA doesnotbreakout thenumberof

thosethatarepurelydigital, whattheir averageprice is, oranyotherinformationaboutdigital

hometheatermarketpenetration.BSA'scitationof thenumberof Dolby AC-3 equipped

receiversfrom theDolby websiteis misleadingbecausethosestatisticsarefor worldwide

deployment,not theUnitedStates.(Oppositionof BSA atpage9, containingreferenceto

www.dolby.corn/stats).

Finally, MPAA's assertionthatthe legacydigital televisionproblemis quite smallis

contradictedby CEI. In its Opposition,CEI assertsthat thatPetitioners'estimateof legacyDTV

devicesis too low. Accordingto CEI, thenumbershouldbearound14Million units.

(Oppositionof CEI in CablePlug& PlayProceedingatpage12).

4. The music industry's proposal allows room for new business models.

NCTA and the HRRC wrongly contend that the music industry's proposal allows no

room for new business models. In addition, the opposition of HRRC states that the Petition asks
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theCommissionto providethemusicindustrywith "unbridledpower"overdevelopmentof new

businessmodels. Oppositionof NCTA in CablePlug & PlayProceedingatpages9, 12;

Oppositionof HRRCin CablePlug& PlayProceedingatpage9.

Any businessmodel involving thesubsequentcopyinganddistributionof musicasa

resultof its transmissionvia cableorbroadcasttelevisionrequiresa separatelicense-- in

additionto thecustomarysynchronization1andpublicperformancerights-- from ownersof the

musiccopyrights.In orderto provideincentivesfor companiesto offer newservicesof this

kind, theremustbeaworkablelicensingprocess,not anunregulatedfree-for-allbasedon

piratingdevices.In otherwords,for anindustryparticipantto createadigital rights system that

allows commerce in the music, there must be an incentive that will not exist if there is

widespread piracy. The current success of the music industry in fostering many nascent digital

distribution products and systems is testament to such an approach. The notion that the

Commission should mandate a system that sanctions infringement upon the copyright owners'

exclusive rights in order to prevent "unbridled power" is not consistent with copyright law,

which confers these exclusive rights on authors and their assignees and licensees. IfNCTA and

HRRC have a complaint with copyright law, the Commission is the wrong forum in which to

address it. The only "business model" that Petitioners seek to prevent is the one that relies on

paying nothing for music: piracy. The effect of the Commission's action is to destroy the

incentive for companies to invest in developing legitimate new business models.

° The music industry is part of the "licensing chain" of the audiovisual work, and thus

members of such industry have standing to object to the plug and play regulations.

1 A "synchronization license" is a license to make a copy of the underlying work or recording that
synchronizes the music with the video.
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CEI statesthatthepositionof the Petitioners relies on a fundamental misconception of

the license chain for audiovisual content. Specifically, CEI contends that NMPA and its

members are not among the licensors in that chain. Opposition of CEI in Cable Plug & Play

Proceeding at page 11. This is simply wrong. In order to create the audiovisual work that

includes a musical soundtrack, the creator of the audiovisual work must enter into a

synchronization license with both the owner of the underlying work or song, and the owner of

the sound recording embodying the production of the song. Once the audiovisual work is

created, it can only be broadcast if a performance right in the music has been secured through a

license. The MPAA and NCTA constituents, as users of the copyrighted music, hold the

synchronization and public performance licenses that are granted by the constituents of NMPA,

ASCAP, BMI, and SGA, among others. But these licenses do not include the right to make and

distribute copies of the music. Therefore, each of the Petitioners is part of the licensing chain

and has standing to object to uses of the copyrights that are outside the scope of the

synchronization and public performance rights.
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IV. Conclusion

The Petitioners request that the Commission grant the relief requested in the Petition.

Respectfully submitted,

BROADCAST MUSIC, INC.

By _M_n_,,t Beren_

General Counsel

Broadcast Music, Inc.

320 West 57 Street

New York, NY 10019

(212) 830-2533

NATIONAL MUSIC PUBLISHERS' ASS'N

By __ _. v_ /¢_d---
Edward P Murphy
President and CEO

National Music Publishers' Association

475 Park Avenue South, 29 th Floor

New York, NY 10016

(646) 742-1651

AMERICAN SOCIETY OF COMPOSERS,

AUTHORS AND PUBLISHERS

I. Fred Koenigsberg

White & Case, LLP

1155 Avenue of the Americas

New York, NY 10036

(212) 819-8806

THE SONGWRITERS GUILD

OF AMERICA

By _Qa._/J'( - __J_/,,'_,ot4-

Lewis M. Bachman

Executive Director

The Songwriters Guild of America
1500 Harbor Blvd.

Weehawken, NJ 07086

(201) 867-7603

Date: March 24, 2004
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Chairman

The Home Recording Rights Coalition
2500 Wilson Blvd.
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McDermott, Will & Emery
600 13 th St. NW

Washington, DC 20005

Michael D. Petricone

Vice President, Technology Policy

Consumer Electronics Association

2500 Wilson Blvd.
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Marc A. Pearl

Executive Director

Consumer Electronics Retailers Coalition

1341 G St. NW- Suite 1100

Washington, DC 20005

William A. Check, Ph.D.

Andy Scott
Daniel L. Brenner

Neal M. Goldberg
Loretta P. Polk
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1724 Massachusetts Ave., NW

Washington, DC 20036-1903

Paul Glist

Cole, Raywid & Braverman, LLP
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Suite 200

Washington, DC 20006

Jon A. Baumgarten

Bruce E. Boyden
Proskauer Rose LLP

1233 Twentieth Street NW

Suite 800

Washington DC 20036

Mike Godwin

Nathan Mitchler

Public Knowledge

1975 Connecticut Ave,, NW
Suite 650

Washington DC 20009

Christopher Murray
Consumers Union

1666 Connecticut Ave., NW

Suite 300

Washington, DC 20009

James M. Burger
M. Anne Swanson

Dow, Lohnes & Albertson, PLLC

1200 New Hampshire Ave., NW, Suite 800

Washingto_DC 200/0/36 .
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